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Despite the global prohibition of slavery and the widespread implementation of legal frameworks to
combat forced labour, this illegal practice remains widespread, particularly in complex global supply
chains. Given this worrying scenario, exacerbated by the expansion of cross-border manufacturing, this
study critically examines the effectiveness of existing laws in addressing forced labour in supply chains,
with a particular focus on international legal instruments and Brazil’s anti-slavery legislation. Brazil was
chosen as a case study due to its comprehensive and robust legal framework against forced labour,
but persistent incidence of modern slavery cases. Using the traditional research method, this paper
conducts a conceptual and theoretical analysis of Brazilian anti-slavery laws, incorporating an
examination of relevant international and national legislation, case law and treaties. By examining the
Brazilian case study, this article aims to provide valuable insights for other developing countries facing
similar challenges. It demonstrates that modern slavery persists in environments where legal
enforcement is weak, public institutions are ineffective, and institutional support is lacking.
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Despite slavery being considered illegal worldwide and the widespread implementation
of rules and regulations to tackle forced labour, this illegal practice persists, posing a serious
threat to social and economic development and raising questions about the role of the law in
combating modern slavery. In recent decades, the removal of trade barriers and technological
advances have allowed the growth of cross-border fragmentation of manufacturing within a
highly integrated global production network. However, it is within these intricate
supply chains that many cases of forced labour seem to emerge.

The complexity of this regulatory landscape presents a challenge for the international
community, raising questions about the suitability and effectiveness of the existing laws and
regulations and whether alternative approaches are needed to tackle modern slavery.
Therefore, this study aims to critically examines how current laws address the issue of forced
labour in supply chains, with a particular focus on the relevant international law and anti-
slavery legislation in Brazil. The choice of the national jurisdiction of Brazil for the study was
made due to its robust legal framework to combat modern slavery and the fact that, despite
all these legal protections, the country continues to face a high number of forced labour cases.

To properly assess the laws on forced labour in supply chains, this study is structured
as follows. First, it outlines the current landscape of modern slavery, and the key
challenges faced in the fight against forced labour. Next, it provides an overview of the relevant
international and Brazilian anti-slavery legislation, followed by an analysis of
important court decisions and treaties to evaluate the applicability and enforcement of these
laws. Finally, the study assesses whether Brazil’s anti-slavery legislation can adequately and
efficiently promote fair and ethical practices in supply chains.

Although Brazil has adopted an advanced set of laws against forced labor, incorporating
international best practices and strong legal protections, it seems that a significant gap
remains between its legal provisions and real-world enforcement. The persistent challenges
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in achieving meaningful progress in the fight against modern slavery highlight a critical issue:
laws that exist on paper but lack effective implementation.

The article uses the traditional research method to make a conceptual and theoretical
analysis of the Brazilian anti-slavery legislation. It employs a statutory approach by examining
Brazilian anti-slavery legislation, including relevant legal instruments and regulations.
Additionally, a conceptual approach is utilized to analyze key legal principles and doctrines
related to forced labor within the Brazilian legal framework. This study does not rely on
empirical data but instead assesses legal texts, case law, and scholarly interpretations to
critically evaluate the effectiveness of existing legislation in addressing modern slavery.

The Qatar 2022 World Cup event has been the source of substantive controversy after
numerous reports of forced labour and other serious exploitation of migrant workers in multiple
sectors central to the sporting event came to light.! However, few remember that this same
issue was also raised back in the 2014 World Cup in Brazil?> and in the 2018 World Cup in
Russia.?

Unfortunately, this scenario confirms the analysis of the data collected in the ‘Global
Slavery Index Report 2018’, that modern slavery is a serious global problem that is always
worst when there is a weak government response.* It also shows that nowadays many of the
cases involving modern slavery are happening within complex supply chains led by powerful
companies at the top of the chain that deliberately outsources production to reduce costs and
avoid liability.>

The new technological developments and the removal of trade barriers in an
increasingly globalized world have facilitated the fragmentation of manufacturing across
borders, creating highly integrated global production networks. While these developments
have boosted economic growth and efficiency, they have also made the fight against modern
slavery significantly more complex. This complexity stems from the fact that supply chains now
span multiple jurisdictions, each with different legal frameworks, enforcement capabilities, and
levels of regulatory oversight. As companies outsource production to lower-cost regions, it
becomes more challenging to monitor labour conditions and ensure compliance with anti-
slavery laws. Many cases of forced labour occur deep within supply chains, where
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subcontracting, informal employment, and weak enforcement mechanisms make detection
and accountability difficult. ©

While countries like Brazil have developed robust legal frameworks to combat forced
labour, these laws seem to lack the enforcement mechanisms needed to hold national and
multinational corporations accountable for forced labour occurring within their supply chains.

To carry out a critical analysis of the existing laws and regulations against forced labour
in supply chains, this study starts the study with a summary of the current international and
national anti-slavery legislation, focusing on the Brazilian jurisdiction. Modern slavery is not
defined in law and different countries use different terminologies to refer to it. However, a
commonality that can be observed between the different terms is that the denomination of
‘modern slavery’ is essentially used as an umbrella term to refer to different types of illegal
exploitation of a person for personal or commercial gain, including forced labour, debt bondage
and human trafficking.’

In line with the adoption of an umbrella term, capable of encompassing various
complex forms of abuse and exploitation of the person, that are not so apparent as they were
in colonial times, the Brazilian legislator made the right choice to adopt a wide legal concept
of modern slavery that is not restricted to the deprivation of liberty and that places the dignity
of the human being as the main element of que equation. According to article 149 of the
Brazilian Penal Code, decree law n°® 2.848/1940, which uses the term ‘slavery-like’ (‘trabalho
analogo ao de escravo’), it is a crime to submit a person to forced labor, bounded labour, and
degrading working conditions.

Forced labour is defined in the International Labour Organization (ILO) Convention on
Forced Labour 1930 (No. 29), which was signed and agreed to by Brazil, as ‘all work or service
which is exacted from any person under the menace of any penalty and for which the said
person has not offered himself voluntarily’. Despite the use of a term that is suitable to cover
most modern forms of exploitation, the penalty provided by the Brazilian law of two to eight
years of imprisonment does not seem to fulfill the function of discouraging the practice of future
crimes when compared to the punishment of other systems, such as the English law that
provides for a maximum penalty of imprisonment for life (Modern Slavery Act 2015).

It should also be noted here that although Brazil had ratified several instruments of
international law, which provide for the immediate adoption of measures for the eradication of
slave labor, the main ones being ILO Convention n® 29 (Decree n° 47.721/1957), ILO
Convention n® 105 (Decree n° 58.822/1966) and American Convention on Human Rights ‘Pact
of San José, Costa Rica’ (Decree n° 678/1992), it was only in the mid-1990s that the Brazilian
government has recognized the existence of 'slavery-like' work and began to take steps to
eradicate it in the country.® Being a major commodity production nation, most ‘slavery-like’
cases in Brazil are found in activities linked to the agricultural sector, followed by the civil

6 OQtaviano Canuto, 'Overlapping Globalisations' (2022) World Bank
<https://drive.google.com/file/d/1bBZ4Q3snT8GWDaKmVdgcX2WkpZktj4ZO/view> accessed 01
December 2022.

7 Walk Free, 'The Global Slavery Index 2018' (2022) <https://www.globalslaveryindex.org/2018>
accessed 01 December 2022.

8 Ministério do Trabalho e Emprego (MTE), Manual de Combate ao Trabalho em Condigbes Analogas
as de Escravo (MTE 2011).



BUSINESS AND HUMAN RIGHTS LAW & POLICY 74

construction sector, and finally the clothing sector.® That being the case, it seems to make
sense that most legislative and administrative actions to combat forced labour are internal with
a focus on products and production carried out within Brazil, as opposed to the position
adopted by countries like the USA and England.*®

Despite already having investigative bodies, the Brazilian government saw the
deficiency of its investigative system exposed in a case taken to the Inter-American
Commission on Human Rights of the Organization of American States. Therefore, in 1995, the
Brazilian government created the Special Mobile Inspection Groups (GEFM) to investigate
more effectively incidents of forced labour throughout Brazil.!! Later, during the years of the
Labour government, led by the then President Luiz Inacio Lula da Silva, elected in 2002, the
Brazilian government began to show a more active posture in the fight against slave labour.
In 2003, the government created the National Commission to Eradicate Slave Labour
(CONATRAE) to coordinate government efforts to combat forced labour, and it also initiated
its first National Plan for the Eradication of Forced Labour, with the main goal to integrate and
coordinate the actions of different public bodies and society.'?

In addition to legislative changes and the implementation of more effective measures
for the monitoring and repression of forced labour, Brazil introduced in 2004 one of its most
famous anti-slavery tools called the 'dirty list' or ‘lista suja’, which creates a register of names
of employers that have been caught by GEFM exploiting workers in conditions analogous to
slavery, including forced labour within their supply chains.?® The list is seen as more than a
symbolic ‘naming and shaming’ tool as it involves an investigation by the GEFM and it could
represent to the employer more than a threat of bad publicity for non-compliance, as it may
also have to pay fines and other labour and social security debts to have its name removed
from the list.

Another important initiative of the government is the creation of a ‘Negative Certificate
of Labour Debts’ (CNDT), an essential document for participation in public tenders.'* Unlike
the annual statement created by the English law (Modern Slavery Act 2015), where companies
are expected to voluntarily disclose their efforts to eradicate trafficking and forced labour in
their supply chains, the Brazilian transparency and disclosure regulations heavily relies on
regulatory institutions.

The peculiarities of the Brazilian scenario, where most cases of forced labor occur in
the agricultural sector, not so susceptible to the negative effects of bad publicity, would
probably mean that the legal transplant of the English rules of disclosure would have little
practical effect in the fight against forced labour in supply chains in Brazil. Furthermore, doubts
already surround the efficiency of the English tools due to the lack of incentives and penalties,
making the disclosure response appear to be more symbolic than substantive in nature.®®
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Despite significant advances in the fight against forced labor during the workers'
government, the right-wing governments that followed adopted a posture that led to the
retrogression of the rights acquired by workers. Initially, in the government of the then-
president Michel Temer, the 'Labor Reform' was approved, which, among its provisions
restricted access to justice for the most vulnerable workers and determined the prevalence of
the negotiated over the legislated even if it results in less favorable working conditions.16
Currently, the government of President Jair Messias Bolsonaro adopted measures aimed at
weakening important governmental bodies that monitor and repress forced labor, like the
Public Ministry of Labor and Labour Courts, as well as trade unions. It is believed that the
return of the newly elected labour government in 2023 will bring hope to this scenario.’

The study now turns to the analysis of the applicability and efficiency of the existing
international and national laws and regulations against forced labour in supply chains in Brazil.
Although the Brazilian legislation does not expressly provide for the legal responsibility of the
last link in the production chain, the jurisprudence of the labour courts have been
predominantly in the sense that the law allows the accountability of all actors in the production
chain in the case of the use of forced labour.

In the Zara case, the Court adopted the theory of structural subordination, which
recognizes the responsibility of the company at the top of the production chain for the
employees of its suppliers and sewing workshops, regardless of the existence of direct
subordination, given the financial power that the company exerts interfering in the productive
chain of its garments.'® The Labour Court confirmed its role as one of the most efficient
institutions in the country in the combat against forced labor, emphasizing a broad set of social
responsibilities a company has, since being the party in a position of power it has the
deontological duty to use power responsibly and the obligation to positively influence the
weaker parties (stakeholder theory of corporate social responsibility).*°

Despite the apparent progress during the Labour government, the condemnation of
the Brazilian State in 2016 by the IACHR undermined its international image in the fight against
slave labor and raised questions about the effectiveness of the current international and
national laws and regulations.?’ Important scholars believe the ‘labour reform’ was one of the
main setbacks in the fight against forced labour in Brazil. The reform was approved in a
troubled political context, immediately after the impeachment of President Dilma Rousseff,
with a substantial part of its final text written by lobbyists from large corporations and banks,
as well as under the false promise that the reform would generate more jobs and help the
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economy. However, not only did the promises fail to materialize, but they also aggravated the
already precarious labour market, negatively impacting the fight against slave-like work.?!

The Brazilian State failed to observe the international principle of the irreversibility of
fundamental rights by reducing the scope of the crime of slave-like labour, which in its
contemporary form and especially in complex supply chains, occurs through the degradation
of working conditions. There are also concerns from the national and international community
about the recent attacks of the Brazilian government, led by its president Bolsonaro, on
important state, non-state, and international institutions that play an active role in the fight
against slave labour. At a certain point, the right-wing government even considered discussing
the extinction of the labour courts, one of the most prominent institutions in the fight against
forced labour in supply chains.??

As it was stressed in the ‘Sustainable Development Goals (SDGs) 2015, sustainable
development requires the efforts and contributions of every part of society, including the public
and private sectors. In developing countries like Brazil, where regulatory institutions are
prioritized over and above others, courts have played a major role in promoting sustainable
development and ensuring the effective application and enforcement of national and
internationally agreed sustainable development principles.?

The Brazilian courts also play an essential role in counterbalancing the State's high
reliance on prescriptive regulations that have often instigated creative compliance measures
that ultimately defeat the regulatory goals, a problem of enforcement that has been further
exacerbated by globalization and the development of new technologies. Appropriate
institutional support is crucial as greater regulation alone may not improve behavior if
avoidance is prevalent.?* It is important to keep in mind that the voluntary character of
corporate social responsibility (CSR), where companies voluntarily go beyond what is legally
required, is almost entirely based on economic coercions, either through law and policies of
the state, ethical and moral pressures of civil society or economic pressures of buyers,
consumers, and industry.?®

The analysis of the current international and national legislation, case law, and
treatises shows that modern slavery is always worst where law or public institutions are weak.
Despite ratifying several instruments of international law and approving a new anti-slavery
legislation, the Brazilian State relies heavily on prescriptive regulations that have not been
enforced properly due to creative compliance measures and insufficient control of the
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government. On the other hand, the support for prescriptive CSR in developing countries like
Brazil make sense due to governance issues like weak stakeholder pressure and widespread
corruption.

In the Brazilian case, courts have played a major role in promoting sustainable
development and ensuring the effective application and enforcement of national and
internationally agreed sustainable development principles. The advances brought by the
Labor government, with the enactment of laws that can cover new forms of modern slavery,
the creation of advanced specialized investigative bodies, the coordination of government
actions and civil society, as well as the use of 'name and shame' tools to stimulate compliance,
was heavily affected with the new right-wing government that removed the political support
and weakened the enforcement of anti-slavery laws.

Likewise, the law is currently not sufficiently and satisfactorily promoting fair and ethical
practices in supply chains as the basic element of coercion is weakened, mainly due to the
poor performance of the government, the lack of penalties proportional to the seriousness of
the crime, and the weak support to important public and private institutions that could exert
significant pressure in the enforcement of fair and ethical practices in supply chains.
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